MARTHA COAKLEY .
ATTORNEY, GENERAL . June 6, 2007
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Turg COMMONWEALTH OF MASSACHUSETTS

OFFICE OF THE ATTORNEY GENERAL
WESTERN MASSACHUSETTS DIVISHGN
1350 MAIN STREET

SPRINGFIELD, MassacrusETTs 01103-1629
(413) 7841240

WWIWAEG Stale.ana.us

Kristin M. LaPlante, Town Clerk )
27 Sturbridge Road l} ?""
Holland, MA 01521 E

RE: HoHand Speclal Town Meeting of February 15, 2007 — Casc #4198
Warrant Avticte # 13 (General)
Warrant Article # 14 (Zoning)

Dear Ms, _'Le_tPIante: L - - -
Articles 13 aud 14 - T retorn with the approval of this Office the amendments to the lown

by-taws adopted nnder these Articles on the warrant for the Holland special town meeting that
convened on Febwuary 15, 2007,

Article 13 - The amendmenis adopted under Article 13 make changes to Chapter X,
“Hamilton Reservoir Dook Regulations,” As amended, Scction 4, “Enforcement, * provides in
pertinent part as follows:

3. Any individua abutter encroached upon can enforce these bylaws by bringing eivil action
for violation of these bylaws,

In approving Section 4 (3), we remind the lown that an abutter may only assert a cause of
action as authorized by state law, Section 4 (3) does not oreale a new ot independent cause of action.
We point out that Section 4 (3) might be construed as a recitation of an abutter’s right fo initiate a civil
action (o compel the town to enforce its by-laws, Strictly speaking, the town Is a necessavy party lo 4
by-law enforcement action. While a by-law violation may be the basis for an individual’s legal right to
bring a civil action under state law doing so only in the most extended sense can be scen as '
enforcement of the by-law,

Article 14 - The amendents adopted under Article 14 make changes fo a number of seclions
of the town’s zoning by-laws, One change amends Section 7.8.1 of the zoning by-laws, which
provides in perlinent pact {o the purpose of the town’s Common Driveways by-law. As amended,
Section 7.81, provides in pertinent parl as follows [new text in bold}:

The purpose of this ordinance is to:
Euhance the safoty and welfare of vesidents of cormon driveways and

PAUSERS\RITCHTE\WPE \DOCS\TOWNS\Hotand\i4 1 985 AP P wpd




Clarify lhe rights and responsibilities of builders and residents common driveways, and of
the Town of Holland, and to

Provide access to 1o more than three (3) fots over a commeon driveway, rather than by
individual driveways on eaclh lof, in order to: . . ., .

In approving Section 7.81, we point out that it is conventional to refer lo towns as having

“by-laws,” and cities as-having “ordinances.” While the terminology ultimately is not dispositive, we
recommend that towns use the term “by-law.” This allows citizens — when comparing local laws to the
requirements of the Commotiwealth’s General Laws — to more easily spot differences in procedures

bebween towns and cities.

MNote:
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Under G.L. ¢, 40, § 32, nelther general nor zoning by-laws take effect unless the fown has
fivst satisfied the posting/publishing requirements of this seetion, Once this stutuory duty Is
fudfiled, (1) genera) by-lnvs and amendments take cffect ou the date that these posting and
publishing requirements arc satisfied unless a later effective date is preseribed in the by-law,
andd (2) zoning by-lws and amendments are deemed to have taken offect froms the-date they

. were yoted by Tows Meating, unless n Iater sTietve date is presevibed In the by-law.

17 the Attorney General has disapproved and deleted one or more portions of any by-law or
bhy-law nmendment subinitted for approval, oudy those portions approved ave to be posted aid
published pursuant to G.L, ¢ 40, § 32, We aslc that you fovwvard to us a copy of the final text
of the by-law or by-lnw amendments veflecting any such deletion. It-will be sufficient to send
us a copy of the texi posted and published by the Town Clerk pursuant {o this statute.

Nothing In the Attorney General’s approval autherizes an exemption from any applieable
state law or regulation governing the subject of the by-law submitted for approval,

Very traly yours,

MARTHA COAKLEY
ATTORNEY GENIRAL

AL B

by: Kelli E. Gunagan, As_sistUnt Atiorn@y General
By-law Coordinator, Municipal Law Unit

1350 Main Street, 4™ Floor

Springfield, MA 01103-1629

(413) 784-1240, x 117
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WARRANT AND MINUTES
SPECIAL TOWN MEETING, THURSDAY, FEBRUARY 185, 2007
TOYWN OF HOLLAND

BAMPDEN, 58

Chapter I
Hamilion Reservoir Dock Regulations

SECTION | | DEFINITIONS (AS USED IN THIS DOCUMENT) N
. "Waterfront Jot" shall mean any lot of real property abutting the watess of Humilton Reservoir.,

2, "High water ling" of any waterfront [ot shall mean the water’s edge of such Iof at 5 time when the
reservoir water Jove! is at the spillway level,

3. The "waterfront area” of any waterfront Jot shall mean an area of reservoir suifce bounded as follows:

n. by the fot’*s high waier line
b, by two extendad sids lines beginning at points ab-which the side lot Kncs of the
waterfront lot intersect the high water line and extending on the same beming as the side
jot lined a distance of fifty feet from the high water Tie or 1/3 the distance to the opposite
shore, whichever is less and
¢, by a line connecting the offshore ends of the extended side Jines and pataliel to the
shoreline.

_4."Dock” shall mean a walkway extending from the high water line into the waterfront suitable as &
mooring plice for beats and supposied by a rigid framework, by a floating device, or by n combination of
the two.

5. A "Mooring” shall mean the location of a boat or other flouting object while tied to a dock or while
secured by an anchor.

6, Docks, moorings, and other moored objects on or off of rights of way (easensents to cross) shall abide
by these bylaws.
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SECTION 2. LOCATION OF DOCKS AND MOORING

1. Na dock shal be stalled of maintained in the waterfront avea of any waterfront lof In such 2 Jocation or
it such a manner as to impinge upon or obstruct the waterfront arca of an adjoining lot, No dock shall
extend auy longer than needed fo safely moor a boat buf shall not exceed fifty fect from the high water line
or one-lhird of the distance to the opposite shore, which ever is Iess without the express wrilten permission
from the Jandowner being impinged upon.,

2. No hoal, float, raft, or other floating ohject shall be moored or anchored in the wateriiont area of any lot
in such 2 location or manner as to impinge upon or obstruct the waierfront area of an adjeining tot.

3. The strict application of the regalations in subscctions 3a and 3b'of this chapter may be waived by the
hoard of selectmen on the application of the oweer of a waterftont lot or his representative if the board
finds:

a. that the strict enforcement of such regulations would wnreasonably restrict the applicant in the
use and enjoyment ot his property and its watarfront area, and



b, thal the requested waiver will not unreasonably detract from the use and enjoyrment of adjoining
walerfront lots and walerfront argas,

4. Jn tuling upon applicafions for waivers (he selectmen may take into account {he following factors:

a. the depth of water and the hottom gradient fn the waterfront area,

b. the divergence or convergence of the extended lot Jines defining the waterfront area pugsuant fo
the definition thereof in section 1C of this chapter.

¢. the Tnot that a particular instalation nof strictly complying with these regulalions jnay have
existed wilhaut objection before the enactment of this bylaw.

d. the fact that rights fo the use of the waterfront in question ave shared by two or more propiety
ovners pursnant fo deeded rights of access,

5. An application of & waiver may be heard at any scheduled meeting of fhe board of selectmen, At least
fourteon (14) days before the scheduled meeting af which the application i$ to be hieard the upplicant shall
file with the selectmen a written application stating the nuture of the waiver requested and shall notify the
ownets of adjoining waterfront dots by certifiod mail of the substance of the request and the dale, Hme and
place of the hearing. The Selectmen’s ruling and the reasons therefore shall be entered in the mibutes of the
neeting,

‘6. Bvery dock or otier meored object shall be removed from the waterfront area during the peripd frow,
~-Ociober 31of each sowi wi iafollowing Apritist™ * 777 o0 - 70

a. Those docks existing PRIOR TO 1995 that are built in a permancat fashion are grandfathered,
These docks are congidered Grandfathered Docks and are exeluded from section 2 #6 until they
are replaced #t which time they must comply with all the bylaws perteining fo docks. All new
shuctures that comply with Section 4 are exeluded from Section 2 #6. :

b, The fine for non removal ol every dock and overy boat or other moored object will be $100.00
per day pex dock, or other moored object beginning on November 1 and each day thereafter
churing which cach such violation comtinnes shall constitute 4 separate violation of this bylaw,

7. Docks, Flaats, rafis or moored objects need {o be labeled with fhe Hofland property address of the owaner
in a permanent method readily visible from the lakas...

* (AMENDED TO ADD “A MINIMUM OF 3” TEIGHT) SEE MINUTES

8. Boats may be temporarily anchored outside any walerfront area while occupied by porsons for fishing or
ather recreationnl activities but shall not be left nnattended, ‘
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SECTION 3| CONSTRUCTION IN WATERFRONT AREAS

No person shall install a dock, a pier, retaining wall, buat ramp, platform, building fomdstion or similar
structure designed as a permanent installation in the waterfront area or along the high water line of any lot
without having firat filed wiih the conservation conumission a nofice of intent nnd ohtalned au order of
condition from said ¢ammission permitting such installation and then must comply with all conditions and
limitatiens of sueh order. This inclndes replacement of a dock which was previcusly grandfathered.
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SECTION 4 ENFORCEMENT

1. The police department is authorized by the Board of Sefectmen fo nolify the owner or occupant of any
waterfront fot, or the owner of any watercrafl or other moored object of any observed violation of the
provisions of this chapter excluding Scctioit 2 Jtemr 6A. Said owner o1 occupant has seven days after
written notification has been received, to corvect the violations(s), afler whick the pelice department may
issue g non-criminal assessment of one hundred doliavs {$100.00) each day thereaftar cving which such
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viglation continues shall constitute a separate violation of this bylaw starting on the eiphth day afier
notification, They iay also demand removal of said sirneture al the owners expense dug (6 non-
conipliance.

2. The Conservation Connigsion and/or Duilding laspecior is authotized to noli fy the awner or ocenjpant
of any waterfront lot of any observed violution of the pravisians of section 4 of this chapter, Said ovener ot
acenpant has seven days afier wiitten notificalion bas been received, to correct the violations(s), If such a
violation is nat removed within seven days from ihe date of such notification s euch duy during which such
violation continues shall vonstitole a separaie violation of his bylaw The Conservation Commission mxy
issue a non-criminal complamé pursuarit to the provisions of section 21D of Chapier 40 of the Geneyal
Laws and shall impose a non-criminal assessmend of one hundred dolars ($100.60) beginning on day eight
for each such violation.

3. Any individual abutter encronclied upon can enforce fhese bylaws by bringing civil action for violation
of these hylaws,
Changes

1. Removed duplicate statéments

2, Moved text to appropriate scetiom,

X Renumbered as a resnlt of changes in text L e

P

T pipdated fincs o : -
5. Added requiremnent to labél docks into Section 2 #7
6. For clarification

4. Added Section 1716
b,  Added Section 4 #3
¢.  Removed first paragraph on Section 2 to eliminate confision .

ARTICLE #13 WAS AMENDED TO ADD THE PHRASE » A MINIMUM OF 3% HEIGHT”

DIRECTLY AFTER SECTION 2, PARAGRAPH 7. AMENDED ARTICLE PASSED.




